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INTERVIEWED BY LARRY JANIS

Ed Hansen, Partner

Information Technology & BPO,
Baker & McKenzie

Baker & McKenzie defined the global law firm in the 20th century, and
we are redefining it to meet the challenges of the global economy in the
21st.

We bring to matters the instinctively global perspective and deep market
knowledge and insights of more than 3,750 locally admitted lawyers in 69
offices worldwide. We have a distinctive global way of thinking, working FROM THE EDITOR
and behaving — "fluency” — across borders, issues and practices.

We understand the challenges of the global economy because we have
been at the forefront of its evolution. Since 1949, we have advised lead-
ing corporations on the issues of today’s integrated world market. We
have cultivated the culture, commercial pragmatism and technical and
interpersonal skills required to deliver world-class service tailored to the
preferences of world-class clients worldwide.

Ours is a passionately collaborative community of 60 nationalities. We
have the deep roots and knowledge of the language and culture of busi-
ness required to address the nuances of local markets worldwide. And
our culture of friendship and broad scope of practice enable us to navi-
gate complexity across issues, practices and borders with ease.
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LJ: What are the most important values that a law firm brings to the process? evolving industry.

EH: | would start out with the value of a well crafted and negotiated contract. | think
most lawyers experienced in this area can do a respectable job of papering a deal,
and this is certainly an important value that a law firm can bring to the process, but |
don’t believe a client should be satisfied with that.

Anyone who is anticipating a significant outsourcing should think about using the
contracting process as one of the first steps in its change management program. In
this light, the ability of the vendor and client to form a high performing team is very
important, and the sourcing/contracting process is a great place for that to happen.
Once you're in transition, your new outsourcing deal is being judged by your users
and that’s not a great time to be storming, norming and all the other stuff that
comes along with team building. If you have a deal lawyer who understands this
and knows how to work this into the pre-execution process, it can be a huge value.
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A good deal lawyer will also bring the ability to help the parties develop the eco-
nomic drivers that will encourage behavior on both sides to achieve the intended
outcomes. Unfortunately, in too many complex deals, such as outsourcing, the
parties believe they can overcome basic economic flaws with strong contracting,
and that really doesn’t work very well. This is why customers can have dozens of
service levels that are all in the green and still be dissatisfied. The contract has to
work because the deal works, and not the other way around. Bringing that experi-

ence is a value the lawyer should add.

In addition to crafting a good contract, encouraging the right working relationship “I ale i) 1 Gl &

between the parties and helping with the commercials, if the deal lawyer is with a 900d contract, encour-
good outsourcing law firm, he or she will have the ability to bring resources to aging the right working
bear that can confirm the viability of the_ deal e_md help avom! unlntended_conse- relationship between the
quences. For example, when the deal is multi-country, having outsourcing-savvy ) ) .
local country expertise to make sure there aren’t privacy, compliance, tax, HR and Parties and helping with
other issues that would prevent the deal from achieving the intended benefitsis  the commercials.”
invaluable. The right deal lawyer, backed by the right law firm should provide real

value on the commercial side and help avoid some serious unintended conse-

guences.

LJ: Have the buyers of outsourcing become more sophisticated?
Explain.

EH: These deals have had notoriously high rates of dissatisfaction on both the
buy and sell side, so | think we’ll have to wait and see how this generation of out-
sourcing compares to the past especially after the economy stabilizes. | also
think there is a difference between getting better at closing deals, and getting bet-
ter at closing deals that work.

In the early days, we saw customers treat outsourcing in the same manner they

treated their most important and confidential deals. It wasn’t unusual to conduct g :
all of the planning, vendor selection and negotiations off-site with a small handful S ' e
of customer personnel. In those days there were only a couple of law firms who i = A e 0
worked in the area, and very few consultants, and the industry was really trying to = % =% -..
figure out what success meant. o T | __hh
As time went on and outsourcing became more common, much of this mystique — “# 1I T
went away (I think for the better), but companies still treated outsourcing as a very :

serious step. Experienced in-house resources were scarce, and outside help be-

gan to emerge as its own industry. Sourcing processes evolved that were aimed

at standardizing vendor selection, and when you think about it — that makes

sense. Even “easy” outsourcing deals tend to be complicated, and through stan-

dardization a buyer is able to feel comfortable making decisions on a quantitative

basis that, with more experience or less complexity, would be better made quali-

tatively. Unfortunately, many deals in this generation created unhappy customers

and unhappy vendors and | believe that the procurement process was a major

contributor to that. When you have a situation where both parties are unhappy in

a deal but neither is breaching the contract, that should be a wake up call that

something is amiss. . .
(continues on next page)
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Fast forward to today, and we have a more mature market. Some customers
have been through outsourcing and understand value and others are still
making cost plays. | think the customers who really “get it” understand the
relationship between cost and value and don't confuse one for the other. A
process that over-emphasizes cost may be a viable tactic in the short term,
but there is opportunity cost to consider and you often see the strategic fail-
ures in these tactics when it's time to renegotiate. The more sophisticated ers who really “get
customers are able to drive cost, but do it in a way that doesn’t neglect value. it” understand the
And the really good ones can do it in a way that encourages the longer term relationship be-
benefits to mature as well.

“l think the custom-

tween cost and
value and don’t
confuse one for the
other.”

LJ: What do the third party advisory firms (e.g., TPI, Deloitte, and
KPMG) add to the process?

EH: | think the advisory firms would probably tell you that each has a unique
skill set and that they bring different values to the process. Having done deals
with and without advisors | can say that a good advisor can be an incredible
asset, particularly when the customer requires strong subject matter supple-
mentation. It's always great to work a deal with a good advisor who brings
strong subject matter expertise and an open mind.

That being said, there are a couple of traps that customers can fall into,
through no fault of the customer or the advisor, that really need to be avoided.

The first is that, unless there is a very good reason for it, a customer should
not outsource their outsourcing to the advisor. The process of buying out-
sourcing has to form the foundation of the ongoing relationship in order for the
long term deal to work. It doesn’t help the customer to have the advisor form-
ing the relationship on the company’s behalf. | have seen deals where the
customer was absent from nearly every important discussion with the out-
sourcer, and, in most cases, that's a mistake.

None of this is in any way meant to be critical of advisors — just some obser-
vations for customers to think about so that they don’t put their advisors into a
position where they can’t provide the best benefits.

The other trap is doing the advisor’s last deal. Of course, advisors are hired
for their experience. But part of that experience should allow them to help the
customer fully understand how the customer’s objectives meet what the mar-
ket has to offer at that time. It is notoriously difficult to fully understand re-
quirements in certain types of transformational work. When that’s the case,
the process needs to be designed to flesh them out based on market condi-
tions and the customer’s unique value proposition.
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What the market may be able to offer changes over time, and sometimes that change
can be substantial. As long as a customer is going through all the trouble of doing this,
it may as well get the most out of what the market will give at that time and not be bur-
dened with a rigid process that reflects the last requirements from the last deal for a
different company.

LJ: What are the top five goals your clients are hoping to achieve in outsourcing
a function?

EH: This is an interesting question. If you read the objectives section of outsourcing
contracts they usually talk about goals like process standardization, operational effi-
ciencies, favorable accounting treatment, scalability and cost savings. When we talk to
clients about renegotiations, the most common complaint about the supplier is a lack of
partnership. This is interesting, | think, because even when the stated objectives were
met (including cost savings), the ability to partner with the provider is a pretty consistent
underlying requirement that is often neglected. This is why, even when cost savings
and other objectives are critical and must be met, the deal that is struck has to drive the
desired behaviors economically, and the governance model has to give the parties the
ability to make the relationship work for the requirements that aren’'t necessarily in the
contract.

LJ: From a legal perspective, are there significant differences in the approach to
an ITO versus a BPO deal?

EH: There are a set of baseline issues that have to be dealt with in any outsourcing.
There are always privacy concerns, choice of law, tax, dispute resolution and similar
issues that have to be addressed. The major difference is that a BPO is more likely to
require substantive expertise in the legal environment surrounding the area outsourced
than in an ITO, and the supplier may be more likely to have substantive obligations,
more along the lines that the customer has in providing the services itself.

Interestingly, Baker & McKenzie recently conducted a survey of outsourced customers
(both ITO and BPO) to determine where they perceived the greatest value leakage in
their deals. The most significant cause for value leakage in the customers’ minds was
poorly defined or incompletely described services in the statement of work. We need to
remember that the SOW is part of the contract and treat it that way. This is where a
strong partnership between the lawyers on the deal and the subject matter experts
(internal or from an advisor) really pays off, and is a good lesson for both ITO and BPO.
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“It is notoriously
difficult to fully
understand re-
guirements in
certain types of
transformational
work.
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LJ: What has allowed you to be successful?

EH: | have been fortunate over the years to have worked with some very tal-
ented and creative colleagues and clients. | have had the privilege of working
with some of my clients for close to twenty years, and many have gone through
massive structural changes in that time. When someone in my position has
that opportunity, you see how teams form and how internal organizations suc-
ceed and how they fail. You also have the opportunity to play a part in dispute
resolution and see which negotiating and contracting tactics work in the long
term, and which just make you feel like you've won something at the table but
come back to bite you later on. When | look back, I’'m very proud that many of
the teams | have been on have done some really good, innovative deals. | can
also say without any hesitation that the best deals were done by the best
teams, both on my client’s side and on the provider side, and | was lucky to
have been a part of that.

Integrated Search Solutions Group

We are a retainer based executive search firm with over a decade of experience in
successfully attracting top talent in the areas of Outsourcing (IT, BPO and BPM),
Consulting (Strategy & Technology) and traditional corporate functions (CIO, CTO,
CFO, etc). We have worked effectively with major corporations as well as venture
capitalized start-ups. Executive recruiters typically pride themselves in their ability to
recruit top executives, irrespective of the industry. Leaders tell us a different story;

they value what we do because we understand their business.

OFFICE LOCATIONS: New York - New Jersey - Florida - London
CONTACT US:

Phone: 516-767-3030
Email: janis@issg.net
Web: www.issg.net

Members of: HROA, SBPOA




